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and the time and distance from the 
point of embarkation to the vessel. 

§ 655.536 The third attestation element 
for locations in Alaska: No intention 
or design to influence bargaining 
representative election. 

(a) The employer shall attest that 
use of alien crewmembers to perform 
the longshore activity specified on the 
Form ETA 9033–A is not intended or de-
signed to influence an election of a bar-
gaining representative for workers in 
the State of Alaska. 

(b) Documentation. The employer need 
not develop nor maintain documenta-
tion to substantiate the statement ref-
erenced in paragraph (a) of this sec-
tion. In the case of an investigation, 
however, the employer has the burden 
of proof to show that the use of alien 
crewmembers to perform the longshore 
activity specified on the Form ETA 
9033–A was not intended nor designed 
to influence an election of a bargaining 
representative for workers in the State 
of Alaska. 

§ 655.537 The fourth attestation ele-
ment for locations in Alaska: Notice 
of filing. 

(a)(1) The employer shall attest that 
at the time of filing the attestation, 
notice of filing has been provided to: 

(i) Labor organizations which have 
been recognized as exclusive bar-
gaining representatives of United 
States longshore workers within the 
meaning of the National Labor Rela-
tions Act (29 U.S.C. 141 et seq.) and 
which make available or intend to 
make available workers to the par-
ticular location where the longshore 
work is to be performed; 

(ii) Contract stevedoring companies 
which employ or intend to employ 
United States longshore workers at the 
location where the longshore work is 
to be performed; and 

(iii) Operators of private docks at 
which the employer will use longshore 
workers. 

(2) The notices provided under para-
graph (a)(1) of this section shall include 
a copy of the Form ETA 9033–A to be 
submitted to ETA, shall provide infor-
mation concerning the availability of 
supporting documents for public exam-
ination at the national office of ETA, 
and shall include the following state-

ment: ‘‘Complaints alleging a mis-
representation of material facts in the 
attestation and/or failure to comply 
with the terms of the attestation may 
be filed with any office of the Wage and 
Hour Division of the United States De-
partment of Labor.’’ 

(b) The employer shall request a copy 
of the Certificate of Compliance issued 
by the district director of the Office of 
Workers’ Compensation Programs 
under section 37 of the Longshore and 
Harbor Workers’ Compensation Act (33 
U.S.C. 932) from the parties to whom 
notice is provided pursuant to para-
graphs (a)(1) (ii) and (iii) of this sec-
tion. An employer’s obligation to make 
a bona fide request for dispatch of U.S. 
longshore workers under § 655.534 of 
this part before using alien crew-
members to perform the longshore 
work attested to shall commence upon 
receipt of the copy of the Certificate of 
Compliance. 

(c) Documentation. The employer 
shall develop and maintain documenta-
tion sufficient to meet its burden of 
proving the validity of the statement 
referenced in paragraphs (a) and (b) of 
this section and attested to on the 
Form ETA 9033–A. Such documentation 
shall include a copy of the notices pro-
vided, as required by paragraph (a)(1) of 
this section, and shall be submitted to 
ETA along with the Form ETA 9033–A. 

§ 655.538 Actions on attestations sub-
mitted for filing for locations in 
Alaska. 

Once an attestation has been re-
ceived from an employer, a determina-
tion shall be made by the regional cer-
tifying officer whether to accept the 
attestation for filing or return it. The 
regional certifying officer may request 
additional explanation and/or docu-
mentation from the employer in mak-
ing this determination. An attestation 
which is properly filled out and which 
includes accompanying documentation 
for the requirement set forth at 
§ 655.537 of this part shall be accepted 
for filing by ETA on the date it is 
signed by the regional certifying offi-
cer unless it falls within one of the cat-
egories set forth in paragraph (b) of 
this section. Once an attestation is ac-
cepted for filing, ETA shall then follow 
the procedures set forth in paragraph 
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(a)(1) of this section. Upon acceptance 
of the employer’s attestation by ETA, 
the attestation and accompanying doc-
umentation shall be forwarded to and 
be available for public examination at 
the ETA national office in a timely 
manner. ETA shall not consider infor-
mation contesting an attestation re-
ceived by ETA prior to the determina-
tion to accept or return the attestation 
for filing. Such information shall not 
be made a part of ETA’s administrative 
record on the attestation, but shall be 
referred to ESA to be processed as a 
complaint pursuant to subpart G of 
this part if the attestation is accepted 
by ETA for filing. 

(a) Acceptance. (1) If the attestation 
is properly filled out and includes ac-
companying documentation for the re-
quirement set forth at § 655.537, and 
does not fall within one of the cat-
egories set forth at paragraph (b) of 
this section, ETA shall accept the at-
testation for filing, provide notifica-
tion to the INS office having jurisdic-
tion over the location where longshore 
work will be performed, and return to 
the employer, or the employer’s agent 
or representative at a U.S. address, one 
copy of the attestation form submitted 
by the employer, with ETA’s accept-
ance indicated thereon. Before using 
alien crewmembers to perform the 
longshore work attested to on Form 
ETA 9033–A, the employer shall make a 
bona fide request for and employ 
United States longshore workers who 
are qualified and available in sufficient 
numbers pursuant to §§ 655.534 and 
655.535. Where such a request for dis-
patch of United States longshore work-
ers is unsuccessful, either in whole or 
in part, any use of alien crewmembers 
to perform longshore activity shall be 
in accordance with INS regulations. 

(2) DOL is not the guarantor of the 
accuracy, truthfulness or adequacy of 
an attestation accepted for filing. 

(b) Unacceptable attestations. ETA 
shall not accept an attestation for fil-
ing and shall return such attestation to 
the employer, or the employer’s agent 
or representative at a U.S. address, 
when any one of the following condi-
tions exists: 

(1) When the Form ETA 9033–A is not 
properly filled out. Examples of im-
properly filled out Form ETA 9033–A’s 

include instances where the employer 
has neglected to check all the nec-
essary boxes, where the employer has 
failed to include the name of any port, 
city, or other geographical reference 
point where longshore work is to be 
performed, or where the employer has 
failed to sign the attestation or to des-
ignate an agent in the United States. 

(2) When the Form ETA 9033–A with 
accompanying documentation is not 
received by ETA at least 30 days prior 
to the first performance of the 
longshore activity, unless the employer 
is claiming that it could not have rea-
sonably anticipated the need to file the 
attestation for that location at that 
time, and has included documentation 
which supports this contention, and 
ETA has found the claim to be valid. 

(3) When the Form ETA 9033–A does 
not include accompanying documenta-
tion for the requirement set forth at 
§ 655.537. 

(4) When the accompanying docu-
mentation submitted by the employer 
and required by § 655.537, on its face, is 
inconsistent with that section. Exam-
ples of such a situation include an in-
stance where the Form ETA 9033–A in-
dicates that the longshore work will be 
performed at a particular private dock 
and the documentation required under 
the notice attestation element indi-
cates that notice was provided to an 
operator of a different private dock, or 
where the longshore work is to be per-
formed at a particular time and loca-
tion in the State of Alaska and the no-
tice of filing provided to qualified labor 
organizations and contract stevedoring 
companies indicates that the longshore 
work is to be performed at a different 
time and/or location. 

(5) When the Administrator, Wage 
and Hour Division, has notified ETA, in 
writing, after an investigation pursu-
ant to subpart G of this part, that a 
cease and desist order has been issued 
pursuant to subpart G of this part, 
with respect to the attesting employ-
er’s performance of longshore work at 
a particular location in the State of 
Alaska, in violation of a previously ac-
cepted attestation. 

(6) When the Administrator, Wage 
and Hour Division, has notified ETA, in 
writing, after an investigation pursu-
ant to subpart G of this part, that the 
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particular employer has misrepre-
sented or failed to comply with an at-
testation previously submitted and ac-
cepted for filing, but in no case for a 
period of more than one year after the 
date of the Administrator’s notice and 
provided that INS has not advised ETA 
that the prohibition is in effect for a 
lesser period. 

(7) When the Administrator, Wage 
and Hour Division, has notified ETA, in 
writing, that the employer has failed 
to comply with any penalty, sanction, 
or other remedy assessed in a final 
agency action following an investiga-
tion by the Wage and Hour Division 
pursuant to subpart G of this part. 

(c) Resubmission. If the attestation is 
not accepted for filing pursuant to 
paragraph (b) of this section, ETA shall 
return to the employer, or the employ-
er’s agent or representative, at a U.S. 
address, the attestation form and ac-
companying documentation submitted 
by the employer. ETA shall notify the 
employer, in writing, of the reason(s) 
that the attestation is unacceptable. 
When an attestation is found to be un-
acceptable pursuant to paragraph (b) 
(1), (2), (3), or (4) of this section, the 
employer may resubmit the corrected 
attestation with the proper docu-
mentation. When an attestation is 
found to be unacceptable pursuant to 
paragraph (b) (5), (6), or (7) of this sec-
tion and returned, such action shall be 
the final decision of the Secretary of 
Labor. 

§ 655.539 Effective date and validity of 
filed attestations for locations in 
Alaska. 

An attestation is filed and effective 
as of the date it is accepted and signed 
by the regional certifying officer. Such 
attestation is valid for the 12-month 
period beginning on the date of accept-
ance for filing, unless suspended or in-
validated pursuant to § 655.540 of this 
part. The filed attestation expires at 
the end of the 12-month period of valid-
ity. 

§ 655.540 Suspension or invalidation of 
filed attestations for locations in 
Alaska. 

Suspension or invalidation of an at-
testation may result from enforcement 
action(s) under subpart G of this part 

(i.e., investigation(s) conducted by the 
Administrator or cease and desist 
order(s) issued by the Administrator 
regarding the employer’s misrepresen-
tation in or failure to carry out its at-
testation); or from a discovery by ETA 
that it made an error in accepting the 
attestation because such attestation 
falls within one of the categories set 
forth in § 655.538(b). 

(a) Result of Wage and Hour Division 
action. Upon the determination of a 
violation under subpart G of this part, 
the Administrator shall, pursuant to 
§ 655.665(b), notify the Attorney General 
of the violation and of the Administra-
tor’s notice to ETA. 

(b) Result of ETA action. If, after ac-
cepting an attestation for filing, ETA 
finds that the attestation is unaccept-
able because it falls within one of the 
categories set forth at § 655.538(b) and, 
as a result, ETA suspends or invali-
dates the attestation, ETA shall notify 
the Attorney General of such suspen-
sion or invalidation and shall return a 
copy of the attestation form to the em-
ployer, or the employer’s agent or rep-
resentative at a U.S. address. ETA 
shall notify the employer, in writing, 
of the reason(s) that the attestation is 
suspended or invalidated. 

§ 655.541 Withdrawal of accepted attes-
tations for locations in Alaska. 

(a) An employer who has submitted 
an attestation which has been accepted 
for filing may withdraw such attesta-
tion at any time before the 12-month 
period of its validity terminates, unless 
the Administrator has found reason-
able cause under subpart G to com-
mence an investigation of the par-
ticular attestation. Such withdrawal 
may be advisable, for example, when 
the employer learns that the country 
in which the vessel is registered and of 
which nationals of such country hold a 
majority of the ownership interest in 
the vessel has been removed from the 
non-reciprocity list (which means, for 
purposes of this section, Prohibitions on 
longshore work by U.S. nationals; listing 
by country at 22 CFR 89.1). In that 
event, an attestation would no longer 
be required under subpart F of this 
part, since upon being removed from 
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